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SECURITIES AND EXCHANGE COMMISSION
The AICPA submitted a comment letter recently to the SEC regarding the Commission's
proposal to amend the disclosure requirements concerning changes in accountants
and "opinion shopping."
The letter, signed by AICPA Chairman of the Board of
Directors A. Marvin Strait and
President Philip B. Chenok, stated, "We are
convinced that there is a need to improve the disclosures in Form 8-K when an
auditor who resigns or is replaced has unresolved concerns about the integrity of
management or the possibility of irregularities or illegal acts by a registrant or
its management."
The AICPA letter said that some portions of the SEC proposal
have caused the Institute "serious concern" and that the Institute opposes "any
practice that reduces the relevance and reliability of financial statements." The
letter noted that much of the SEC proposal deals with "disclosures intended to
minimize 'opinion shopping,'" but that the Institute believes "the Commission is
proposing extensive rules to deal with abuses that are relatively rare."
Mr.
Strait and Mr. Chenok acknowledged that a "perception problem" related to "opinion
shopping" exists.
"But," the letter stated, "we believe the actions the Institute
has taken in recent months are, and will be seen to be, effective in dealing with
abuses.
We do not believe that sufficient time has been given to evaluate the
private-sector initiatives that have been taken -- which include both new and
proposed auditing standards."
The AICPA letter also referenced concerns raised
during hearings held by the House Energy and Commerce Subcommittee on Oversight,
criticizing existing SEC requirements and professional standards regarding the
actions that are taken when an auditor finds it appropriate to resign from an
audit engagement.
In recent July hearings, the letter observed "criticisms were
made of the fact that any letter submitted by a former accountant concerning
disagreements with a former client is provided to the SEC by the registrant-client
rather than by the accountant."
Criticisms were also voiced about the time
allowed to the former accountant to prepare and submit his letter.
"Given the
degree of Congressional interest in this subject," the letter recommended that the
SEC consider three suggestions:
1) The period within which the registrant must
file the prior auditor's letter should be reduced from the present 30 days to 21
days after filing Form 8-K; 2) The Commission should consider adopting a rule
requiring registrants to file any letter received by them from an auditor pursuant
to Item 4 of Form 8-K within forty-eight hours of receipt; and, 3) The Commission
should make clear that an auditor would be permitted to deliver an interim letter
to his client that should be filed by the registrant with the SEC within forty
eight hours of receipt.
Such a letter might indicate, the letter noted, that the
auditor was not terminated but, rather, resigned, or that a subsequent letter will
be forthcoming taking serious issue with management's representations in the Form
8-K.
The disclosure amendments proposed by the SEC with respect to changes in
accountants are, in part, a response to suggestions made by the AICPA in an August
1986 letter to then Commission Chairman John Shad, the Institute's comment letter
noted.

Investment Advisers Act Release No, 1092, which supercedes release IA-770, expressing
the Commission staff's views as to the application of the Investment Adviser Act
to financial planners and others, has been published by the Commission (see the
10/16/87 Fed. Reg.. pp. 38400-05).
The revised release provides additional
guidance on the fiduciary responsibilities of advisers, clarifies the "business"
element of the definition of investment adviser, and supplements the views
contained in IA-770 by references to interpretive letters issued by the SEC's
Division of Investment Management since IA-770 was published.
Revisions to
release IA-770 were approved "in principle" at a Commission open meeting held
8/27/87 (see the 9/7/87 Wash. Rpt.) and were developed jointly by Commission staff
and the North American Securities Administrators Association, Inc.
The revised
release addresses the two "business" standards contained in the statutory
definition of investment adviser.
It is the staff's opinion, IA-1092 states, that
both should be interpreted "in the same manner," so that in both cases the
determination to be made "is whether the degree of the person's advisory
activities constitutes being 'in the business' of an investment adviser."
In

addition, the release notes that the giving of advice "need not constitute the
principal business activity or any particular portion of the business activities
of a person in order for the person to be an investment adviser under Section
202(a) (11).
The giving of advice need only be done on such a basis that it
constitutes a business activity occurring with some regularity.
The frequency of
the activity is a factor, but is not determinative.”
For further information
after reading the release, please contact A. Thomas Smith at the SEC at 202/2722030.
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taxability of generic commodity certificates to farmers is the subject of a
recent IRS revenue ruling.
It revokes an earlier ruling, Rev. Rul. 87-17, which
appeared in Internal Revenue Bulletin 1987-89, dated 3/2/87 on the same subject,
sometimes called "PIK-and-roll."
The new ruling, Rev. Rul. 87-103, explains the
Federal income tax consequences of receiving generic commodity certificates,
pledging grain to secure loans from the Commodity Credit Corporation (CCC) and
using generic commodity certificates held by farmers to pay off loans.
Farmers
receive these certificates, which come in dollar denominations and are called PIK
or payment-in-kind, as part of the government's price and income support program.
Farmers receiving commodity certificates under a government deficiency and
diversion program must include the face amount of the certificate in income in the
same year, according to the IRS.
If a commodity is pledged to the CCC as security
for a loan, an election may be made to include the face amount of the loan in
income for that year and there is no gain or loss when the loan is repaid.
However, there is gain when the farmer later sells the commodity for more than the
certificate amount.
If a farmer does not elect to include the loan in income when
received and uses the commodity certificate to repay the loan, income will be
recognized in the year the loan is repaid.
The amount of income the farmer
includes that year is the amount by which the face of the loan exceeds the amount
of the certificate. Later, when the commodity is sold, the farmer recognizes gain
for the full amount received on the sale.
Rev. Rul. 87-103 will be published in
Internal Revenue Bulletin No. 1987-43, dated 10/26/87.
If further information is
needed after reading the revenue ruling, please contact Catherine L. Fernandez at
the IRS at 202/566-4751.

WAYS & MEANS COMMITTEE ADOPTS TAX MEASURE - INCLUDES FISCAL YEAR LEGISLATION

Legislation to permit partnerships, S corporations and personal service corporations
to retain fiscal years was one of many provisions included in a tax package
reported by the House Ways and Means Committee on 10/15/87.
The legislation was
also included in a tax package approved by the Democratic members of the Senate
Finance Committee on 10/15/87. As we go to print on 10/16/87, the Senate Finance
Committee is expected to report a tax bill today.
The provision included in both
the House and Senate tax packages would provide an election for entities currently
required to change their taxable years as a result of section 806 of the Tax
Reform Act of 1986 to retain their fiscal years.
Partners in an
electing
partnership and shareholders in an electing S corporation would be required to
make enhanced estimated tax payments, subject to a $200 de minimis rule. Electing
personal service corporations would be limited in the amount they could deduct
currently for payments to owner-employees if they did not make sufficient payments
before the end of the calendar year.
House and Senate consideration on these tax
measures is expected in the coming weeks.
If the measures are adopted by the
House and Senate, it is expected a Conference Committee will be appointed whose
members will be charged with reconciling differences between the two bills.

SPECIAL:

HOUSE COMMITTEE REPORT ON GOVERNMENT CONTRACTING PROFIT REPORTING ISSUED

While concluding that the Government "does not have a rational system for determining
profit objectives for negotiated noncompetitive defense contracts." a report
released 9/29/87 by the House Government Operations Committee stopped short of

calling for legislation to mandate a systematic profit reporting program.
Instead, the Committee adopted legislation by Rep. Jack Brooks (HR 3345) to
require the Office of Federal Procurement Policy to conduct a study to develop a
consistent methodology to measure government contractor profits. The report,
Getting Defense Contractor Profits in Line with Commercial Experience - Difficult
but Possible (H. Rpt. 100-328), recommends that prior to the initiation of a
profit study by an executive agency, a "working consensus" be developed between
the agency, the Government Accounting Office (GAO) and government contractors to
"spell out the procedures, parameters, and methodology" that are to regulate the
conduct of the profit study. The GAO had previously recommended to the Government
Operations Committee a legislative proposal for establishing a program to study
the profitability of government contractors (see the 9/28/87 Wash. Rpt.).
But at
a hearing held by the Legislation and National Affairs Subcommittee 3/18/87, the
Department of Defense and industry representatives objected to GAO’s proposal as
being "costly" and not cost-effective.
SENATE PASSES PROMPT PAYMENT AMENDMENTS ACT

SPECIAL:

Legislation strengthening the Prompt Payment Act of 1982. which requires the Federal
government to pay contractors on time or pay interest, was recently passed by the
Senate.
A 1986 study of the Prompt Payment Act by the General Accounting Office
identified problems concerning implementation of the Act.
The newly-passed
measure, S. 328, is designed to correct those problems and was introduced by Sen.
James Sasser (D-TN) (see the 2/16/87 Wash. Rpt.).
S. 328, as passed, includes
provisions which would:
1) Phase out, in two stages, the current law's 15-day
grace period so that by 10/1/89 there is no grace period; 2) Require agencies to
pay a double interest penalty on late interest payments; 3) Clarify that the Act
applies to progress payments and amounts retained by the government on contracts;
4) Permit a prime contractor and a subcontractor to agree not to include in a
subcontract a payment clause which would otherwise be required to be included in
such subcontract; 5) Clarify when the government may legitimately claim a discount
offered by a contractor; and 6) Authorize interest payments on certain
agricultural payments if prompt payment is not made.
An amendment to S. 328 was
also approved which would establish a Presidential Advisory Panel for Coordination
of Government Debt Collection and Delinquency Prevention Activities. The Advisory
Panel would review and evaluate Federal policies on debt collection and
delinquency prevention; recommend uniform policies, procedures, and guidelines for
the collection of debt owed to the Federal government; develop the priority and
manner of delinquent debt collection; and establish training manuals to increase
the effectiveness of employees involved in collection activities.
S. 328 must
next be considered by the House of Representatives.

For further information contact Shirley Twillman or Joseph Petito at 202/737-6600.
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